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GRAVES, JUSTICE, FOR THE COURT:

1.  Thscaseinvolves an insurance disoute between an insurer and an insured with the centrd issue
bearing on coverage and the gpplicability of an exdusonary dause. The trid court granted summary
judgment in favor of defendants United Nationd Insurance Company and Murdock Clams Management

Company. Wearecdled uponto consder whether thetrid court’ sgrant of summeary judgment was proper

inthiscasa Anding no reversble eror, we dfirm thetria court’ s judgment.



FACTSAND PROCEEDINGSBELOW
2. OnNovember 11, 1999, United Nationd Insurance Company (“United”) issued and Noxubee
County School Didtrict (“Noxubee County”) purchased a Schoal Board Legd Liahility policy.* The
policy contained the fallowing rdevant language:

The Company will pay on behdf of the INSURED dl sums which the INSURED gl
become legdly obligated to pay as DAMAGES to which this insurance gpplies, not
exceedling the limit of ligility, asaresult of CLAIMS fird mede againg any INSURED
during the POLICY PERIOD or, if goplicable, the Basc Extended Discovery Period
and/or the Supplemental Extended Discovery Period, as provided for in ARTICLE I,
below, by reason of WRONGFUL ACTS OR WRONGFUL EMPLOYMENT ACTS
in the performance of dutieson behdf of the EDUCATIONAL ENTITY. Thisinsurance
doesnat goply to WRONGFUL ACTSor WRONGFUL EMPLOYMENT ACTSwhich
occurred before the Retroactive Date, if any, shown in the Dedarations or which ooccur
after theend of the POLICY PERIOD.

The palicy dso contained the following exdudonary dause (“Exdudon 12") which is goplicadle

The Company shdl not make any payment rdaive to, nor defend any suit in connection

with, any CLAIMS made againg an INSURED. . . . ... .. (12) For back wages,
overtime, or future wages (even if desgnated as liquidated damages); or arisng from
collective bargaining agreaments

18.  Onduly 12, 2000, morethan 100 of itsemployessand former employees (“Plantiffs’) brought suit
agang Noxubee County in federd didrict court dleging that Noxubee County failed to compensate them
for overtime work pursuant to 8216(b) of the Fair Labor Standards Act (* FLSA”)(herandfter “ overtime

quit”).? The Paintiffs sought compensation for ther overtime pay, Satutory pendties permitted by the

! Policy L SB 0000595 was effective from October 1, 1999, to October 1, 2000. The school
board policy provided $1,000,000.00 in liability coverage per claim subject to an annua aggregate limit
of $1,000,000.00. The policy was subject to a $2,500.00 deductible.

229 U.S.C. §216(b) (2001) is the enforcement provision of the Fair Labor Standards Act of
1938, asamended. In addition to employee compensation, the statute alows for statutory pendties
and attorneys fees. The United States Supreme Court has held that §216(b) is uncongtitutiond to the
extent that it dlows for suits againg Sates in Sate courts which have not waived sovereign immunity.
See Alden v. Maine, 527 U.S. 706, 707, 119 S. Ct. 2240, 144 L.Ed. 2d 636 (1999).
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FLSA, and an award of atorneys feesasmandated by the FLSA.® Shortly theresfter, Noxubee County
forwarded a demand letter dong with the Plantiffs complaint to Chandler-Sampson Insurance Agency
(“Chandler-Sampson”), the loca agent for United. Inits letter to Chandler-Sampson, Noxubee County
dated it had been madeadefendant in alawsvit by employess asserting thet they were entitled to overtime
compensation. During the daims process, Noxubee County aso natified Southern Cross Underwriters
Inc. ( “Southern Cross’), the underwriter of this particular palicy, concerning the overtime suit and the
possible exposureto lighility. Shortly theresfter, Murdock ClaimsManagement Company (“Murdock”),
the daims adjuger for United, informed Noxubee County that United was denying Noxubee County’s
request for coverage. United identified the basis for this denid was Exdusion 12 of the policy, which
provided thet Noxubee County was not entitled to adefenseto or indemnification for adam againg it for
overtime.

4.  Seven months later, Noxubee County dated its dissgreement with United's response and
memoaridized its postion in aleter deted May 11, 2001. Upon receipt of thisletter, Murdock reopened
the file and sought an outside legd opinion as to the coverage issues presented by Noxubee County.
Murdock hired an independent law firm to review the merits of the overtime aLit, the gpplicable provisons
of the schoal board palicy, and any controlling case law.  Its findings reveded that the prior denid of
coverage was “both gopropriate and correct.” Murdock communicated its continuing denid of Noxubee

County’s request for coverage in the overtime aLit.

3 The demand for attorneys fees made by the Plaintiffs was only viable because of the language
of 29 U.S.C. 8216(b). Generaly, Mississppi does not alow for attorneys fees when such an award is
“not authorized by the contract [in dispute] or by statute.” Hamilton v. Hopkins, 834 So.2d 695,
700 (Miss. 2003); Miller v. Allstate Ins. Co., 631 So.2d 789, 795 (Miss. 1994).
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.  Asaresult, on August 27, 2001, Noxubee County filed this suit in the Circuit Court of Noxubee
County, Missssppi, againgt United, Murdock, Southern Cross, and Chandler-Sampson.*  Noxubee
County filed an Amended Complaint againg Welington & Assodiates as an additiond defendant, but
Widlington & Assocdiates was never served. On Jenuary 17, 2003, United and Murdock filed a joint
moation for summary judgment. On January 29, 2003, Noxubee County moved for partid summary
judgment. On March 12, 2003, the trid court, from the bench, granted summary judgment in favor of
United and Murdock. Noxubee County goped's the ruling of the trid court, diting three errors. Finding
none, we afirm thetrid court’s grant of summeary judgment in favor defendants, United and Murdock.
DISCUSSI ON

6.  The gandard for summary judgment is governed by Rule 56 of the Missssppi Rules of Civil
Procedure. Miss R. Civ. P. 56. Under Rule 56(c), “judgment shall be rendered . . . if the pleadings,
depogtions, answersto interrogatoriesand admissons on file, together with the affidavits, if any, show thet
there is no genuine issue as to any maerid fact and that the moving party is entitled to a judgment as a
matter of lav.” 1d. Inreviewing atrid court's grant of summary judgment, the Sandard of review iswell
settledinMissssppi. ThisCourt employsadenovo gandard inreviewing atrid court’ sgrant of summary
judgment. O’ Neal Steel, Inc. v. Millette, 797 So.2d 869, 872 (Miss 2001). In conducting the de
novo review, this Court looks & dl evidentiary matters, induding admissons in pleedings answvers to
interrogatories, depogtions, and affidavits. Leev. Golden Triangle Planning & Dev. Dist., Inc,,
797 S0.2d 845, 847 (Miss. 2001). Thisevidence must be viewed in the light mogt favorable to the party

agang whom the mation for summeary judgment has been mede. See Hartford Cas. Ins. Co. v.

4 Southern Cross and Chandler-Sampson were later dismissed by an agreed order filed on
March 21, 2003.



Halliburton Co., 826 So.2d 1206, 1209 (Miss. 2001); Lesliev. City of Biloxi, 758 So.2d 430, 431

(Miss. 2000); Brown v. Credit Ctr., Inc., 444 So.2d 358, 362-65 (Miss. 1983).

l. Didthetrial court prematurely and incorrectly grant summary
judgment in favor of United and Murdock?

7. Noxubee County arguesthat thetrid court faled to examine dl the evidence aswel asthelriefs
before granting summeary judgment in favor of United and Murdock. Also, Noxubee County alegesthat
the grant of summary judgment was a premeture gpproach to digpose of thislitigation congdering thet the
impending trid date was but a few weeks avay from the summary judgment hearing. Thus Noxubee
County believesthat thetrid court’s grant of summary judgment improper, and too hegty. Wehold thet
both these contentions lack legal substance and are without merit.

8.  In reaching its decison on summary judgment, the trid court referred to and relied upon
Oktibbeha County Sch. Dist. v. CoregisiIns. Co, 173 F. Supp. 2d 541, 543 (N.D. Miss. 2001),
for the propogtion that aschodl digrict’ sfailureto comply with FLSA in amanner which makesthe school
didrict lighlefor overtime compensationisnot a“loss” withinthemeaning of adidrict’ slegd lighility policy.
We note that Coregis isfactudly amilar tothiscase  In Coregis, Pantiffs brought suit againg the
Oktibbeha County Schoal Didtrict dleging thet theschoal didrict falled to pay them overtime compensation
invidlaion of ALSA. |d. at 542. The Oktibbeha County School District had aschool board palicy with
Coregis Insurance Company which provided coverage for damages resulting from a“wrongful act.” 1d.
a 543. Theschool board argued that insurance policy issued to the schodl ditrict indemnified the ditrict
for damagespaid asareault of theovertimeauit. 1d. InCoregis, thetrid court disagresd with the school

didrict and held thet the schoal digrict’ sfailureto comply with FLSA in amanner which mekesthe schodl



didrict lidble for overtime compensation is not within the scope of coverage of the didtrict’s legd liability
policy. 1d.

9.  Incomparing theingant action with Cor egiss, we note thet the palicy languege presented in this
case isadtudly dearer thanthe palicy languagein Coregis. For indance, the palicy inCor egis defined
awrongful act as “any at, eror or omission of an Insured condtituting abreach of aduty imposed by law

or abreach of an Employment Contrect.” 1d. The palicy here “wrongful act” asfdlows

[A]ny actud or dleged erors misstatements, mideading Satements, acts or omissons,
neglect or breach of duty, individudly or cdllectively induding actud or dleged
violations of avil rights protected under 42 U.S.C. 81981 &. seq., or any Smilar
federd, date or locd laws, or any matter daimed againg an INSURED soldly by
reason of thar baing or having been INSUREDS which were committed soldy inthe
performance of dutiesfor the EDUCATIONAL ENTITY .....

Likewise, the United palicy defines a“wrongful employment act” as dther the “refusd to employ,” the
“termination of employment,” or “coerdon, demation, evauaion, reessgnment, discipline, defamation,
herassment, humiliation, discriminationor other employment-related practices, policies, actsor omission.”
It is dear to this Court that Noxubee County’s ddliberate decison not to compensate its employees for
ovetime pay isndather a“wrongful at” nor a“wrongful employment act” within the definitions under this
policy. Such addiberate decison would certainly not give rise to coverage under these facts before this

Court.
110.  Further, thetrid courtin Cor egis held thet even if the Oktibbeha County overtime suit waswithin
the meaning of a “wrongful act,” the policy contained two provisons which; neverthdess, excduded

coverage. |d. Theexdusonay provisonsin Coregis are set forth below:

Exduson A: [A]ny Clam or Loss Arisng Out of any Insured gaining prfit,
remuneraion or advantage to which the Insured is not entitled is gpecificaly exduded
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from coverage Exdusion B: [A]ny daim or Loss Arigng Out of any arimind,
dishonest, mdidous fraudulent or knowingly wrongful act or omisson.

Id. Here, Noxubee County’s policy contained Exduson 12 which expresdy  exdudes any daim for
“back wages, overtime, or future wages (even if desgnated as liquidated damages); or arigng from

collective bargaining agreements

11.  Wehaddthat Noxubee County’ sfalureto comply with FLSA inameanner which makestheschool
didrict lighlefor overtime compensationisnather a“wrongful act” nor a“wrongful employment act” within
the meaning of adigrict’slegd ligaility palicy, ufficent to bar coverage. It followsthet even if Noxubee
County’ sfalure to comply with FL.SA would condiitute a“wrongful act” or a“wrongful employment act”
under the language of the palicy, coverage would neverthdess be denied due to the pedific exdusion of
dams for back wages overtime, or futurewagesas st forthin Exduson 12. Thus, thetrid court properly
rdied upon Cor egis, and the grant of summary judgment in favor of United and Murdock was properly

based upon this precedent.

12.  Secondly, Noxubee County contendsthet thetrid court reeched itsdecison on summeary judgment
too quickly. After severd hours of ord arguments and after reviewing Noxubee County’s mation,
responses, and brief, thetrid judge issued a bench ruling, wherein he adopted the rationde of Coregis.
Wefind thisargument is not supported by any case law and is completdy without merit. This Court has
uphdd atrid court’ sgrant of summary judgment from the bench wherethe threshold requirements of Miss.
R Civ. P. 56(c) have been stidfied. See Peden v. City of Gautier, 870 So.2d 1185, 1187 (Miss.
2004) (chancdllor took judicid notice of a court file in an annexation proceeding and theresfter issued a
ruing from the bench granting the city’ smation for summeary judgment). It gppearsthat Judge Kitchens's
decison to rule on the parties summary judgment mations was reasonable and wel within hisdiscretion.
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Noxubee County dites no authority from this Court which would suggest eror in atrid court granting

summary judgment from the bench where the familiar threshold of Rule 56(C) hes been satidfied.

Il. Did thetrial court err in not granting summary judgment in
favor of Noxubee County on theissue of coverage under the
school board policy?

M13. Theinterpretation of an insurance palicy isaquestion of law, not oneof fact. Lewisv. Allstate
Ins. Co., 730 S0.2d 65, 68 (Miss. 1998) (citing Johnson v. Preferred Risk Auto. Ins. Co., 659
So.2d 866, 871 (Miss. 1995)). Gengrdly, under Mississippi law, when thewords of aninsurance palicy
are plan and unambiguous, the court will afford them their plain, ordinary meaning and will gpply them as
written. Paul Revere LifeIns. Co. v. Prince, 375 S0.2d 417, 418 (Miss. 1979). Under Missssppi
law, ambiguous and undear policy language must be resolved in favor of the non-drafting party -- the
insured. Harrison v. Allstate I ns. Co., 662 S0.2d 1092, 1094 (Miss. 1995). Further, provisons that
limit or exdude coverage are to be congdrued liberdly in favor of theinsured and mogt srongly egaingt the

insurer. Nationwide Mut. Ins. Co. v. Garriga, 636 So.2d 658, 662 (Miss. 1994).

114.  Noxubee County arguesthat the trid court erred in its interpretation of the contractud language,
gpedificaly Exdusion 12. Noxubee County contendsthet thetria court gave Exdusion 12 the broadest
interpretation possible, thus running afoul of the above gandard. We disagree. Only when the policy
languege isambiguousand undear will thetrid court resdlveany differing interpretationsinfavor of thenon-
adrafting party, usudly theinsured. Harrison, 662 So.2d at 1094. But here, afair reeding of Exduson
12 communicatesiits perfect darity. It satesthat United would not meke any payments nor defend any
Uit in connection with any dams for back pay, overtime and future wages. The trid court properly

observed that Exduson 12 was unambiguoudy dear and concluded thet the provison exduded suits



invaving overtime compensation, as wel as, dameges likdly to flow from such suits. To the dismay of

Noxubee County, Exdusion 12 is unmigakenly dear in form aswell as subgtance

115.  Noxubee County argues that in the overtime it, the Plantiffs sought compensaion for ther
ovatime pay, the satutory pendtiespermitted by the FLSA, and anaward of atorneys feesasmandated
bytheFLSA. Whilethe contract exd udes compensation for overtime pay, Noxubee County contendsthet
United should beforced toindemnify it for datutory pendtiesand attorneys feeswhich arenot spedificaly
exduded. Theumbrdlaparagraph preceding theliged exdusons contains “The Company shdl not make
any payment relative to, nor defend any it in connection with, any CLAIMS mede againg an
INSURED.. ..." (emphasisadded). Thepartiesdevoteagreet bit of atentioninther briefsto thelanguage
“connected with” or “rddive to.” The school board policy does not define ether phrase, and in such
ingances where the insurance policy does not provide the definition for aterm or phrase, thasewordsare
afforded ther ordinary and popular meaning. Blackledge v. Omega Ins. Co., 740 So.2d 295, 298
(Miss 1999). Thus, whenthesephrasesaredforded their ordinary meanings, thepolicy must be congtrued
insuch afashionthat Exdusion 12 completdy disdlows coveragefor ovatimedams aswel as, payments
meder elative to, or in connection with ovatimedams Because Exduson 12 prohibitsovertime
dams it dso barsgautory pendtiesand atorneys feesarising from such ovetimedams Thus, wehold
that the trid court correctly conduded that Exdusion 12 prohibited coverage for overtime compensation

dams, aswdl as, damages rdativeto or in connection with suchdams

f16. Insurancepoliciesarecontracts, and assuch, they areto beenforced according to their provisons
United States Fidelity & Guar. Co. v. Knight, 2004 WL 1405647, & *6 (132) (Miss. 2004).

When parties to a contract make mutud promises (barring some defense or condition which excuses



performance), they are entitled to the benefit of their bargain. Thus, insurance companies mugt be dbleto
rely on their Satements of coverage, exdusons, disdamers, definitions, and other provisons, in order to
recaive the benefit of their bargain and to ensure thet rates have been properly caculated. 1d. Thus
United must be adleto rdy on the exdusons st forth inthis  palicy to recaive the bendfit of its bargain
with Noxubee County. Thus thetrid court did not e in denying Noxubee County’ s mation for summary
judgmernt.

[11.  DidNoxubee County present sufficient evidence of bad faith on the
part of United to createajury question?

f17. Ladly, Noxubee County averstha United' sdenid of coverage condtituted bed faith so asto give
risetoajury quesion. Noxubee County contendsthat United and Murdock acted in bad faithin summearily
denying coverage without making a proper investigation in the underlying bads for the dam. However,
the record contains ample evidence that United and Murdock acted in good faith and thoroughly

conddered the merits of the overtime it before denying coverage.

118.  Therecord reflectsthat United and Murdock cond dered the meritsof Noaxubee County’ sovertime
sut and denied coverage based upon Exduson 12, Also, some seven months later, Noxubee County
disagreed with the pogition taken by United and requested that United reexaminethe dam. Tothisend,
Murdock reopened the file and sought an outside legd opinion as to the coverage issues presented by
Noxubee County. Its findings reveded that the prior denid of coverage was “both gppropriate and
correct.” Murdock communicated its continuing denid of Noxubee County’ s request for coveragein the
ovatime ait. Wefind that thereis absolutdy no evidence in the record to suggest a mishandling of the

dam for coverage of the overtime sLit nor a breach of theimplied covenant of good faith and fair dedlings
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which United owed to Noxubee County. Clearly the actions of United and Murdock in this suit did not

conditute bad faith.
CONCLUSION

119.  BecauseNoxubee County’ sfalureto comply withthe FL SA inamanner which exposesthedidrict
to lidhility for overtime compenstion is neither a“wrongful ait” nor a“wrongful employment act” within
the meaning of the schodl board palicy, thetrid court did nat er in granting summeary judgment in favor of
Unitedand Murdock. Further, Exdusion 12 of theschool board palicy spedificaly exdudesdamshbrought
againg Noxubee County regarding back wages, overtime, or future wages. Exdusion 12 is dear and
unambiguous and should be enforced according to itsterms. A thorough review of the record reveds
absolutdy no evidence of bed faith by United and Murdock in denying Noxubee County’s request for
coverage. Therefore, the trid court’s grant of summary judgment in favor of United and Murdock was
completdy proper. Thetrid court’ sjudgment isaffirmed.

920. AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND
RANDOLPH, JJ., CONCUR. EASLEY, J., DISSENTSWITHOUT SEPARATE
WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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